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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, 
Ve 
CARLOS LOPERA, : INDICTMENT 


PETA20 CASTRO and 
WILFRESO PAGAN 


Defendants 


The Grand Jury charzes: 


1. From on or about the iss day of way, 1975, 


and continuously thereafter up to and including the date of 


the filing of this indictment, in the Southern District o. 
New York, 


CARLCS LOPERA, PEDRO CASmO 
and WILFRIDO PAGAN 


the defendantg and others to the Grand Jury unknown, unlaw- 
fully, intentionally and knowingly combined, conspired, cunfederated 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 841(b) (1) (A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendant 3 unlawfully, intentionally and knowingly would distribure 
and possess with intent to distribute Schedule I and II 
mari “ic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Secticns 812, 


841(a)(1) and 841(b) (1) (4) of Title 21, United States Code, 


+ 


USA-33s-511 - p.2 - IND./18¥. (Conspiracy tu dintrivure end possess with 
Ed. 5/1/71 intent to distribuce narcotic drug.) 
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OVERT ACIS 


In pursuance of the saia conspiracy and 


to effect tha objacts thereof, the following overt 


acts were committed in the Southern District of 
New York and elsewhe~ec: 

1. On or about May 25, 1975, in San Juan, 
Puerto Rico, CARLOS LOFERA had a telephone conversation 
with another person about the sale of 4 kilosrams of 
cocaine. 

2. On or ebout June 3, 1975, in San Juan, 
Puerto Rico, PZDRO CASTRO, had a conversation with 
another person about the sale of cocaine, 

3. On June 17, 1975, PCDRO CASIRQ0 flew from 
San Juan, Puerto Rico to New York, New York. 

4 On or about June 18, 1975, in tiew York, 
New York, CARLOS LOPERA and PEDRO CASTRO delivered 
approximately an eighth of a kilogram of cocaine to 
another person, 

5. On or about June 19, 1975, in New York, 
New York, WILFREDO PAGAN had a conversaticn on the tele- 
phone with another perscn. 

6. On or adout June 20, 1975, in New York, 
New Yor':, CARLOS LCSCRA, PloRO CASTRO and WiLTRcco PACAN 


men at 22 Cornelia Street, New Yorie, Wew York. 


(Ticle 21, United S Coda, Section £46.) 


USA- 338-522 - IND/INF - faerrib. Possesa Narc. Dri (Succeeding Counr). 
Rev, 5-27-72 
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SF.C920 COUNT 


The Graod Jury further chargss: 


On or abouc the 8th day of Juno, 1975, 


in the Southern District of New York, 


CARLOS LOPFRA and PobRO CASTRO 


the defendants , unlawfully, autentionally and knowingly 
did distribute and possess with intent to distribute a 
Schedule I narcotic drug controlled substance, to wit, 


éppromimately 115 grass of cocaine, 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b) (1) (A) and Seetion 2 of 
ficle 13, United stares Code,) 


“AL J, CURLY 


United Scares Attorney 


STATES OF 
vs. 


WILFREDO PAGAN 


court; jury 


THE COURT: Ladies and gentlemen, you, s the 


a | 


jury, are about to enter on your final functions in the 


case. You are performing what is really a sacred 
obligation of citizenship, in sitting in this case 

As I said at the beginning of the trial, you 
are obliged to perform your function in an attitude of 
complete fairness, impartiality, without the slightest 
bias or prejudice for or against the Government, 
against the defendant. 

This case is clearly of great importance to 
the Government, since the enforcement of the criminal laws 
of this country is a matter of high concern to the 
nation and to the community. 

At the same time, the case is equally important 


to the defendant because of the obvious consequences of 


conviction for a crime. So what you are performing is 
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a very important task to all sides. 
I am not saying this to say a platitude. 


Saying this to make sure you understand that you are 


obligated to work hard and conscientiously at this cas 


which I know you understand already. 

The fact that the United : overnment is 
a party to this action entitles i a9 considera- 
tion than the consideration owe +o a 
same token, the Government is entitled 
ation. 

In fact, both the Government and t! defendant 
are equé \is t ich is a court of justice to 
all parties. 

Your final role is to decide and to pass upon 

facts, the issues of fact. Y the jury, are the 

@ and exclusive judges of the : You pass upon 
the weight to be given to different p ion: the 
evidence. You determine the libili witnesses. 
You resolve the conflicts in id determine 
what inferences can properly be drawn from one 
evidence with respect to some factual question 
considering 

My function as the Court is to instruct you on 


the law, and it is your duty to accept these instructions 
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on the law whether you may agree with them or not. 
it is your duty to apply the rules of law to the evidence 
and arrive at a v ict ce usior your delibera- 
tions. 
With respect to any matters of 
recollection of the evidence that governs. Each of 
attorneys has given you his summation as to what he 
contends has or has not been proved in the evidence, but 
the summations are not in themselves evidence and are 
to be substituted for your recollection of the evidence. 
As I described to you earlier, d I am sure 
you recognize clearly by now, the evidence consists of 
the testimony admitted into evidence, the exhibits admitted 
into evidence, and any stipulations which have been 


agreed upon. 


The fact that rulings have been made by me duri 


the trial on procedural matters, or on matters of evidence, 
or on oth2r matters of law, the fact that occasionally 
questions have been asked by me or remarks of any kind 

have been made by me, none of these things should be 

taken in any way to indicate any view of mine as to what 
your verdict should be. Nothing whatever in these instruc- 
tions should be taken by ‘ou as an indication of what your 


verdict should be. 
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My role is to instruct you 
and your role is the role of finding 
ing the ultimate verdict. Just as I know you respect 
my role as the Court, I thoroughly respect yours and have 
no intention of treading upon it. 

You will have a copy of the 
jury room during your c?liberations. 
indictment names as defendants not or 
but also Pedro Castro and Carlos Lopera. 
the Defendant Pagan is now on trial before you. The 
question of whether all persons named as defendants in 
an indictment should be tried together ir he same trial 
or tried separately in separate trials, t! are vrocedural 
matters which are of no concern to the jury. 
that the case against Pagan has been separated from the 


case against Castro and Lopera for trial is not to enter 


into your deliberations or play any part whatever in 


your considerations. You may draw no inference whatever, 


either for or against Pagan, from the fact that the trial 
as to Castro and Lopera has been severed or separated. 

I am about to describe to you the elements 
which the Government must prove beyond a reasonable doubt 
in order to convict the Defendant Pagan. Since you have 


heard in this case a great deal of evidence about Castro 
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and Lopera, I must caution you to bear in mind 

only Pagan who is »n trial before you. { termine 
whether the Government has proved the commissi £ criminal 
acts by Pagan and the necessary criminal intent on the 

part of Pagan. Obviously, it is not sufficient for the 
Government, in order to convict Pagan, to show criminal 

acts or criminal intent merely on the part of Castro and 
Lopera. 

In a court of law, there is no guilt simply by 
association. The Government must prove its case complete 
and individually against Pagan in order for him to be 
convicted of any crime. 

You are, of course, entitled and indeed obligated 
to consider all the relevant evidence and circumstances in 
determining the question of guilt or innocence as to Pagan. 
Included in this evidence, and included in such circum- 
stances, you will consider evidence about transactions 
involving Lopera and Castro, but you will consider this 
evidence solely on the question of what inferences can 
or cannot be drawn as to the guilt or innocence of Pagan. 

The indictment charges the defendant with viola- 


tion of the federal narcotics laws. Let me describe for 


you the statutory provisions with which we are concerned. 


These provisions are contained in what is known as the 
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Comprehensive Drug Abuse Prevention Act of 


by the Congress. The Con 


part of its concern with the 
distribution of narcotic drugs. 
Title 21 of the United States Code 
841, makes it unlawful for a person to knowi y or 
intentionally distribute or possess with intent to dis- 


4 


tribute what is called a “controlled 
when you look 
reference to 
this phrase, 
Tz 21, United States 
a list of controlled substances in two schedules: 
1 and 2 Again, you will see in the indictment a 
to Section ¢ : a reference to 
"Schedule 
Now, cocaine is a controlled substance 
in Schedule 2, so if you put these two statutory provisions 
tegether, Sections 841 and 412, the effect is to make 
it illegal to distribute or possess 
tribute, knowingly and intentionally, the narcotic cocaine. 
A third section of the statute which I need to 


describe to you is Section 846. This section makes it a 


separate crime for tt " more person 
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violate any other provision of the statute. 
In this indictment the De._~dant Pagan is charged 
with conspiracy, with conspiring along with Lopera and 
astro and others, to distribute cocaine. 


I told you at the beginning of the trial, and 


I will repeat again now, the indictment 
accusation. It is a charge. 
of guilt. No weight whatever is to b 
mere fuct that an indictment has been returned 
the defendant. 
is the evidence i } l that matters 
>vidence alone. 


"er 


The defendant has pleaded "Not 
tha. the Government has the burden 
charges against him beyond a reasonable doubt. A de 
does not have to prove his innocence; he is in fact presumed 
to be innocent of the accusations contained in the 


indictment. This presumption of innocence was in his 


favor at the start cf the trial; it is in his favor as 


I instruct you now, and it remains in his favor during 


your deliberations in the jury room. It is removed only 
if and when you are satisfied that the Government has 
sustained its burden of proving the guilt of the 


beyond a reasonable doubt. 
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What do we mean by 


reasonable doubt is a doubt 


of the evidence or lack 


a reasonable person has after 


the evidence. It is a doubt which 


ment, your common sense, your experienc 


is in contrast to 


after 


+ 


all the evidence, you say that 


to the guilt of the defendant, if you 


would cause as prudent persons, 


you, 


acting in matters of importance to 


have a reasonable doubt; and in that 


to acquit, to return a 


On the other hand, if, after 


the evidence, you candidly and 


have an abiding conviction of def 


a 


conviction as you would be willing to act upo 


matters in your own lives, then 


no reasonable doubt; and under those 


SOUTHERN DIS 
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cart 


appe. 


to 


Circumstance, 1 


verdic 


honestly say 


endant’s 


you can s 


circumstances 


“reasonable 


eason, arising 


' 
r 
- 


easonable.’ 
consideration of 
atisfied 


not as 


have a doubt which 


hesitate before 


ad 1c 
~~ ~— 


t of guilty.” 


a consideration of 
a’ 


you 


guilt, such a 


n 


ay that you have 


it is 


US. COURTHO!s 


in important 


your duty to convict. 
One 


a reasonable 


certainty or 


i¢@ now turn to 


purposes background, 


Carlos Lopera, Pedro Castro and 


the defendants, and others to the grand 


jury unknown, unlawfully, intentionally and knowingly 


4 


combined, conspired, cciiiederated and agreed together with 
each other, to violate Sections 81 
21, United States Code. 


Two. It wa» part of said conspira 
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said defendants unlawfully, intentionally and knowingly 
would distribute and possess with intent to distribute 
Schedule l and 2 narcotic drug controlled substances, the 
exact amount thereof being to the grand jury unknown, in 
violation of those same statutory provisions." 

Then there is a section of the indictment called 
"Overt Acts," and I will explain that in a minute, but 
let me read the section of the indictment. 

the said conspiracy, and to 

effect the objects thereof, the following overt acts were 
committed in the Southern District of New York and else- 
where: 

"One. On or about May 25, 1975, in San Juan, 
Puerto Rico, Carlos Lopera had a telephone conversation 
with another person about the sale of four kilograms of 
cocaine. 

"Two. On or about June 3, 1975, in San Juan, 
Puerto Rico, Pedro Castro had a conversation with another 
person about the sal? of cocaine. 

"Three. e' 17, 1975, Pedro Castro 
from San Juan, Puerto Rico to New York, New York. 

"Pour. On or about June 16, 1975 in New 
New York, Carlos Lopera and Pedro Castro delivered 


approximately an eighth-of-a-kilogram of cocaine ¢ 
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another person. 

“Pive. On or about June 19, 1975 in New Yo? 
New York, “Vilfredo Pagan had a conversation on the té shone 
with anotner person. 

"Six. On or about June 20, 1975 in New York, 
New York, Carlos Lopera, Pedro Castro and Wilfredo Pagan 
met Cornelia Street, New York, New York." 

You will notice that when I read the first 
paragraph of the indictment, it charged a conspiracy 
from on or about May lst, 1975 up to the date of the 
indictment, which was June 27, 1975, and it charged that 
the conspiracy occurred in the Southern District of New 
York. The Southern District of New York includes New 
York City and the counties on either side of the Kudson 
up to Albany. 

At the outset, I would state to you that if you 
find a conspiracy existed during some time referred to, 
during some of the time period, that is sufficient. I 
think that is apparent from the language. Furthermore, 
you have heard evidence about certain transactions in 


Puerto Rico, and I instruct you that if you find that acts 


pursuant to the conspiracy, or the alleged conspiracy by 


the conspirators occurred in the Southern District of 


New York, it does not lefeat the indictment that other acts 
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2 occurred in Puerto Rico or elsewhere. 
3 I should state in general that a conspiracy is 


regaried in the law as involving collective or organized 


5 action and therefore as presenting a greater potential 


6 threat to the public interest than illegal activity by a 


Single individual. Group activity sometimes permits 


8 ends to be achieved which are more dangerous than those 


which can be achieved by a single ind’ vidual. Also, 
the joint activity of two or more persons may make detection 
of crime more cifficult than in the instance of a single 


lone wrongdoer. That is why the Congress has made con- 


spiracy, or concerted action to violate the law a separate 
crime. 


In order to convict the Defendant Pagan of the 


crime of conspiracy charged in the indictment, you must 


find that the following essential elements are established 


by the evidence beyond a reasonable doubt. I am going to 


list the three such elements, and I repeat, vou must find 


that each of these three elements is established beyond a 


reasonable doubt: 


The first element you must find is that there 


was a conspiracy amceng some two or more persons, as 


alleged in the indictment; that is, a conspiracy to dis- 


tribute cocaine. 


SOUTHERN DIS) i 
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The indictment has the somewhat complicated 
language about distributing and possessing with intent to 
distribute, but for present purposes we can simply concen- 
* The Government 
here charges a con piracy to distribute cocaine, so we 
won't worry with the other elaboration of language. 

So the first element that must be proved is 
that there was a conspiracy among two or more persons 
as alleged in the indictment; that is, a conspiracy to 
distribute cocaine. 

The second element which must be proved in o 
to convict Pagan is that Pagan knowingly and willfully 
became a member of this alleged conspiracy. 

The third element that must be proved is that 
one or at least one of the alleged conspirators committed 
at least one of the overt acts set forth in the indictment. 

Again, I will return to the subject of overt 
acts in a moment. 

With respect the first element, the need for 
proof of the istence the conspiracy, let me give you 
a certain explanation. The gist of the crime of conspiracy 
is an unlawful agreement to violate the law. Whether or 
not conspirators actually accomplish what it is they agree 


to do is immaterial to the question of their innocence or 
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guilt with respect to the crime of conspiracy. The gist 
of the crime of conspiracy is the unlawful agreement to 
violate the law. 

A conspiracy has sometimes been called "a partner- 
ship in crime. This means that each member becomes a 
kind of agent for every other member in connection with 
the conspiracy. 


To establish a conspiracy involving the making 


of an agreement to violate the law, the Government is not 


required to show by direct evidence the actual making of 
agreement. It would be rare, indeed, that there 
evidence showing that conspirators sat and spelled 
out among each other the complete terms of an agreement 
to violate the law. Your common sense will tell you that 
when in fact persons undertake to enter into a criminal 
conspiracy, much is left to the unexpressed understanding. 
rom its very nature, a conspiracy is almost 
invariably secret in its origin and in its eaecution 
to the e.tent possible. 
It is sufficient if two or more persons in any 
manner through any contrivance, impliedly or tacitly, come 
to a common understanding to violate the law. In determin- 


ing whether there has been an unlawful agreement, you may 


judge acts or conduct of the alleged conspirators which 
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are done to carry out an apparent criminal purpose. The 


olu adage, “Actions speak louder than words," is applicable 
here. 

Usually, the only evidence of a conspiratorial 
agreement is that of disco nected acts, conduct and 
declarations of the co-conspirators. However, a conspiracy 
is proved if, when taken together in connection with each 
other, these acts and declarations, even if disjointed, 
lead to the conclusion that there is a conspiracy to 
obtain a particular criminal result. 

I should note that the fact that certain proposed 
narcotics transactions are alleged in this case to have 
been negotiated with undercover agents of the United States 
Government. This is not a defense so long as you find that 
there waS an agreement among two or more of the defendants 
to sell cocaine or attempt to sell cocaine. 

With respect to the second element, that is, 
the question of the membership of the Defendant Pagan in 
the conspiracy, I will instruct you as follows: 

If you do conclude that a conspiracy existed, you 
must next determine whether the Defendant Pagan was a 
member of that conspiracy. In order to do so, you must 


find proven beyond a reasonable doubt that Pagan partici- 


pated in the conspiracy in some way with knowledge of its 
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unlawful purpose and with intent further the unlawful 
objectives. 

I should instruct you that mere knowledge by the 
defendant of the existence of conspiracy by others, or 
mere association of the defendant with persons who are 
conspirators, none of this is sufficient to establish member 
ship by Pagan in the conspiracy. 

By the same token, if a defendant takes some 
action which happens to further a conspiracy, but doesn't 

he conspiracy -- for instance, if he has some- 
person and doesn't know what it is, something 
- that mere action without the knowledge is 
not sufficient to convict someone of being a member of 
the conspiracy. 

So these elements must be proved as to Pagan; 
that is: Participation in some way in the conspiracy; 
knowledge by Pagan of the illegal purpose of the conspiracy, 
that is, to obtain and distribute cocaine; and an intent by 
Pagan to further the objects of the conspiracy. Both the 
guilty acts and the guilty state of mind must be proved 
before Pagan can be convicted of being a member of the 


conspiracy. 


In determining whether the Defendant Pagan was 


a member of the conspiracy, you may consider ali of the 
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evidence before you, including the acts and declarations 

of any member of such conspiracy, in or out of the defend- 

ant's presence, so long as such acts or declarations were 
in furtherance of the conspiratorial objectives. 

In other words, you are permitted to consider all 
of the evidence which you believe reasonably relates and 
nas reasonably probative value on the issues before you. 

I think I expressed to you certain terms about 
the need for proof with respect to state of mind. I've 
told you that you have to -- in order to convict Pagan 
you have to find specific knowledge by him that this was 
a cocaine transaction, and intent to further that cocaine 
conspiracy -- the alleged cocaine conspiracy. 

I think the meaning of those words in the con- 
text of this case is abundantly clear, but just so there 
is no misunderstanding, you should understand that willfull- 
ness and intent in this context, and the knowledge of the 


cocaine transaction, is in contrast to some accident, some 


Situation where someone is involved accidentally, innocently 


doesn't know the purposes, and so forth. I think that 
is abundantly clear. 

Now, I should instruct you with respect to mem- 
bership that the guilt of a conspirator is net governed 


by the extent or duration of his participation in the 
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conspiracy, or whether he has knowledge of all of the 

operations of the conspiracy. Even if someone joins a 

conspiracy after it is formed, and is gaged in it to 

a degree more limited than that of other conspirators, 

he is criminally liable so long as he is a co-conspirator. 

Each member of a conspiracy may perform separate and 

different times in different places. 

Some conspirators may clay major roles while 

others play minor roles. As long as you find membership 

as defined by me a minute ago, that is sufficient £f 

conviction of membership in a conspir: 


played by the individual is 


there is participation in some way to further the objects of 


the conspiracy. 

I have referred twice to this concept of overt 
acts. Assuming that you have round a conspiracy to have 
existed and you find that the defendant on trial before 
you was a member of that conspiracy, you must still find 
an additional element proved beyond a reasonable doubt, 
You must find, in order to convict, that at least one 
of the conspirators committed at least one of the overt 
acts alleged in the indictment in the Southern District 
of New York at or about the time alleged in the indict- 


ment, and that such act was committed in furtherance of 
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the conspiracy. 

An overt act is any step or action or conduct 
which is taken to achieve or mpli r further the 
objective of the conspiracy. The purpose of requiring 


proof of an overt act is that while parties might agree 


to violate the law, they may change their minds before 


any objective act is : she obj the 
conspiracy. In this event, the law 

conspiracy is not committed. Some objective act 

one of the conspirators must be performed. 

This objective or overt act need not be a 
criminal act in and of itself. It simply needs to be 
some objective step taken to further the object of the 
conspiracy. 

It is not necessary for the Government to prove 
that each member of the conspiraty, or even the defendanc 
himself, committed or participated in the overt act. It 
is sufficient if one of the conspirators commits one of 
the overt acts alleged in the indictment; that is, one out 

f the six overt acts. If you find one of those six 
committed by one of the defendants, this is sufficient. 

Furthermore, the exact time referred to in the 
statement of the overt acts need not be proven as long as 


the overt act is proven to have been done at the approximate 
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1 have heard testimony that 4d ing February, 
1974 the defendant engaged in transactions involving 


y 


£f cocaine. I remind you, 


possession and sale of 
before during the trial, that the defendant is not on 
trial before you with respect 1y such 1974 drug trans- 
actions. You must be carefu 
inference that because the d ndant may have committed 
cocaine transactions back in February, 1974 he is somehow 
in some general way guilty of cocaine transactions in 
June of -- June or so of 
The Government did not put the evidence about 
1974 transactions on with any such general purpose, 
did I permit it to be put on for any such general 
purpose, nor can you consider it in any such way. The 
sole relevance, if any, with respect to the 1974 trans- 
actions, or evidence thereof, is on the question of the 
defendant's state of mind at the time of the elleged 1975 
transactions. 
In other words, if you have a question about 


whether the defendant had the requisite guilty state of 


mind, and you are questioning whether he was present by 


‘ 


some mistake o1 whether he knew the language of the trade, 


or if you have some other question about his state of mir’ 
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you may, and you are permitted to use the evidence about 
the 1974 transactions, to the extent you believe it 
logically relates and assists you in determining whether 
he had the requisite guilLy state of mind, or was acting, 
on the other hand, on the basis of a mistake or for some 
other innocent 

That : ny description of 
be proved, I will now give you some general observa- 
tions and > specific observations about different 
hases the evidence, other phases of the evidence. 

There has been testimony before you with respect 
to the use by the narcotics agents of the services of an 
informer, Brenda Marchand. The informer herself has 
testified. Whatever one thinks of informers, the Govern- 
ment lawfully uses them in order to obtain infurmation 
about those who are violating the law. You will consider 
the testimony of Mrs. Marchand along with all the other 
evidence, to determine whether the Government has proved 
beyond a reasonable doubt that the Defendant Pagan violated 
the law. I will instruct you in a few minutes about 
determining the credibility of witnesses, all the witnesses 
in the case. 

I think at this point I might describe to you 


the difference between two types of evidence, direct evidenc 
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and circumstantial evidence, 
most cases, both types of evi 


upon. 


an eyewitness. Someone 
Or a document 
direct evidence. 
t is circumstantial evidence? 
evidence is where one fact, or 


gives rise to a reasonable inference of anothe 


Let me give you an example which has nothing 


Lllustrate 
I see fire engines converging on a 
building with all their sirens going. Then I see the 
engines immediately leave after a fireman 
bri inspection; it is reasonable 
somebcdy turned in a false alarm. I don’t have any di 
evidence of this. In other words, haven't seen the 
person pull the lever at the fire alarm, and I don't 
what he had in his mind when he did it, but I can draw 
the reasonable inference from the set of circumstances 
observed by me that someone turned in a false alarm. 


If one fact or a group of facts, on the basis of 
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and reasonably 
circumstan 


and it i f no less value than 


discerned or proven or determined by actions, 
from which, in the realm of common sense, particular 


state of mind can reasonably be inf 


matter to you 
at the beginning } i I repeat .nstruc- 
tions on it now. It is for you jurors to determine the 
credibility of the witnesses. Credibility relates to 
two basic things: One, the honesty of the witness; 
second, even in the case of an honest witness, the question 
always has to be determined how good or accurate is their 
memory, their ability to express what occurred. 


How do you evaluate the credibility of witnesses? 


Well, in the first place, you bring into the courtroom your 


everyday common sense, your good judgment, your experience. 


The first thing you do is to uecnsider the manner 
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of the witness on the stand. You will consider your basic 
impression as to whether or not each witness was telling 
the truth, was giving you a candid and accurate version 

of what occurred or was doing otherwise. 

In arriving at your basic judgment the 
credibility of a witness, it is well to keep in mind that 
witnes3es are human beings from a variety of 
life and backgrounds. The ultimate question is not whether 
you have a personal like or dislike, or a personal respect 
or disrespect for the witness as a man or a woman. The 
final question as to each w eness is whether, in view of 
all the circumstances, you believe that the witness has 
told you facts which ,ou can rely on and which contribute 
to your knowledge of the factual pictur? of this case. 

As I told you at the beginning of the trial, 


you will consider the manner, the demeanor, the appearance 


of the witnesses, but you will consider other things. 


Do you want to take a stretch for a minute? 
don't you stand up and stretch. I want you all to be 
aiert through all of this. 

(Pause. ) 

But we all know that some people can be good 

They can appear to be very candid but not in fact 


On the other hand, some pevple who appear nervous 
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and unsure can be the most honest people in the world. So 
you consider the appearance, the demeanor, but you consider 
it in baiance and perspective with other things. 

is true of your whole consideration of credibility and, 
indeed, of the whole case. Don't focus on one factor in 
isolation or one consideration. Broaden your considerations 
out to keep whatever you are thinking about in balance 

with other things you know about the case and other factors. 

So, consider the manner; consider other thincs. 
Look <t the substance of the testimony. See whether it 
makes sense or doesn't mi : See how probable or 
improbable, plausible or implausible it is. 

Also, you are entitled and indeed obligated to 
consider any evidence about inconsistent statements. You 
heard testimony in this case, and you have exhibits before 
you, with respect to the testimony of witnesses before 
you,and the question of whether they included or did not 
incaude certain items testified in reports that they made 
as Government agents. You will consider that type of 
evidence to determine whether there is inconsistency 
between what was said on the stand and what was written 
or said on a prior occasion. 


Again, though, you are to consider those factors 


in balance and in perspective. You are to consider whether 
p 
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those alleged inconsistencies really indicate that the 
testimony in court was false or inaccurate or whether the 
alleged inconsistencies are explained by other reasons. 
You will also consider whether any witness here 
has a motive for testifying falsely or a bias, some reason 
for testifying contrary to the fact. You've heard argu- 
both counsel on that subject with respect to 
various witnesses, and I won't attempt to summarize or 
repeat those arguments. 
In conclusion, as far as credibility is concerned, 
it is up to you in your good judgment to determine whether 
testimony of a witness is to be believed and 


whether part of it is, or whether none of it 


The law permits, although it does not require, 


a defendant to take the witness stand in his own behalf. 


In this case, the Defendant Pagan took the stand. Obviously, 


the defendant has a deep personal interest in the result of 
this prosecution. Indeed, it is fair to say that a 
defendant has the greatest stake in the outcome of 

trial, Interest, as you know, may create a motive 
testifying falsely. The greater the interest, the stronger 
the motive. And the defendant's interest in the 11t of 


a trial is of a character possessed by no other witness. 
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In aperaising the defendant's credibility, you 
are to take these -- you are entitled to give consideration 
to these factors. However, it by no means follows that 
simply because a person has a vital interest in the result 
of the case, he is not capable of telling a truthful and 
Straightforward story. It is for you to decide to what 
extent the defendant, in view of all the circumstances, 
should be believed. 

I repeat, it is for you to decide whether, to 
the extent to which the testimony of any witness should 
be believed; that is your responsibility. 

There has been testimony that 
in testifying before the grand jury, mad 
indicating his innocence. You will recall the testimony 
about him being on the fire escape. The Government contends 
and has introduced evidence to show, that this testimony 


before the grand jury was false. Mr. Pagan testified 


about the fire escape, his placement on the fire ¢scape 


- Again, there is evidence introduced by the 
Government which the Government contends shews the falsity 
of that testimony of Pagan. 
I'm not saying this to indicate any view of 
to which testimony is true or which testimony is 


That is entirely up to you as the jury. I am 
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simply charging you now on one point of law. 


If you believe that the defendant made 


‘ 


testimony in order to exculpate himself, you are entitled, 


if you believe it logically follows, to view 
evidence of consciousness of guilt and circumstantial 
evidence of guilt. 

I am not saying that these conclusions 
entitled 


should follow. I am simply saying that you are 


to consider that aspect of the case, that question, 


determine whether that is something which you should find 


and infe.. In other words, it is a factor for you to 
consider. 

certain witnesses law-enforce- 
ment agents of the United States Government does not 
entitle their testimony to any greater weight or considera- 
tion than the tstimony of -- than that accorded to the 
testimony of any othér witnesses in thea cas 
credibility of Government agents is to be determined and 
judged by you just the same, and on the same basis as 
the credibility of any other witness. Government 
ititled to any more credence or any less credence 
than any witness. 

‘ast about concludes my charge. 
to find beyond a reasonabla 


clusion, 
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that the law has been violated, or if : fail to find 
beyond a reasonable doubt, that the < endant has committed 
the offense charged in the 

hesitate for any reason to 

to such unproved charge. 

On the other hand, if you find that the law has 

heen violate at the Government has proved such 

lati he defendant beyond a reasonable 
doubt, vou should, of course, not hesitate, because of 
Sympathy or any other reason, to render a verdict of 
"Guilty." 

Upon your oath as +-rors, ‘ou cannot allow a 
consideration of the punishment which may be inflicted 
upon a defendant if convicted, tc. influence your verdict 
in any way or in any sense to enter into your deliberations. 

The duty of imposing sentence rests exc 
upon the Court. Your function is to weigh the evidence 
in the case and to determine the guilt or innocence of 
the defendant solely upon the basis of the evidenc. and 
the law. 

When you proceed to your deliberations, have in 
mind that each one of you is entitled to vour own sincere 
good judgmen‘ At the same time, it is expected that you 


will exchange views with your fellow-jurors. This obviously 
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is the essential purpose of jury deliberation, to discuss 
and consider the evidence together and listen to the 
arguments of your fellow-jurors. 
Any verdict presented by you, whether “Guilty” 
or "Not guilty," must be the unanimous verdict of each 
one of you. 
While the objective is to reach a verdict, if 
you can, and while you must be unanimous in rendering a 
verdict, each individual juror must cast his vote in good 
conscience, based on his judgment after considering the 
various points of view: his own and those of his colleagues. 
Juror No. 1 will be your foreman unless she 
declines to act, and then you will elect another one of 
your members as fcreman. 
There will be one or marshals outside of 
the jury room, and if any requests, any communica- 
tions to the Court of j , have your foreman make out 
a note and send it to me through the marshal. 
You will have the indictment in the jury room. 
As. far as the exhibits, they will not be sent to you 
tomatically. We find that a better course is for you 
to request the exhibits you wish to have, and of course, 
upon such request, those exhibits will be forwarded to 


you -- sent to you immediately. 
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In the event that you find that you cannot 


recollect something of the evidence, somethi of the charge, 


or you want a clarification of something in the charge, 
what do you do? Well, ultimately you can request such 
clarification from the Court, cr you can request any part 
of the record to be read back to you. But before you do 
that, trade recollections, trade views, cause sometimes 
one person will forget something and another person will 
rememrer it; and you must keep in mind that if you request 
something from the Court, a clarification or an elabora- 
tion on *+he charge, or a reading of the testimony, this is 
some hindrance and interference with your deliberations, 

so cry to avoid that if you can. 

When you are ready with a verdict, please send 
a note to the Court through the marshal, saying you are 
ready with the verdict. Please do not put the verdict 
in the note. The verdict should be announced by your 
foreman in open court: "Guilty" or "Not guilty." 

I'll hold you in your places for a minute and 


see the lawyers to determine if there are any corrections 


additions necessary for the charge, and then we will 


back to you in just a minute. 


(In the robing room.) 


THE COURT: The Government? 
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short, please. 
MR. BLOCH: It's almost done, your Honor. 
THE COURT: Bring it to a close. 
Did you, in fact, purchase cocaine that day? 
Yes, I did. 
I direct your attention to February 16th in the 
Did you have any discussions with Freddie Pagan? 


THE COURT: Look, what happened? Bring it to 


Was Freddie Pagan arrested on that day? 
Yes, he was. 


Did you have any discussions with him at that 


THE COURT: What happened to the case? 

MR. FISCHER: Objection. 

THE COURT: Sustained. 

Get to the point. We are not trying another 
narcotics case. 

Do you know what happened to the case? 

THE WITNESS: Mr. Pagan was convicted of the 
sale and placed on five-years probation. 

THE COURT: Was he convicted after a jury trial 
or guilty plea? 


THE WITNESS: Mr. Pagan has several charges of 
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